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Abstract 


This dissertation discusses a modern version of a 
constitutional struggle which has characterized American 
democracy since the first days of the Republic: the citizen’s 
right to privacy versus the government’s need to guarantee 
"national security." It addresses the Supreme Court’s 
landmark Fourth Amendment wiretapping decision of June 1972, 
U.S. v. U.S. District Court, which ruled unconstitutional the 
so-called "Mitchell Doctrine", the Nixon Administration’s 
attempt to gain Judicial sanction for "national security" 


wiretaps without prior court order of suspected "domestic 


subversive" groups. In its unanimous Keith decision, the 


Court upheld the "primacy of warrants" in domestic 


intelligence investigations. Keith remains the citizen’s 
primary protection against the "uninvited ear" of government 
eavesdroppers. 

This study locates the origins of the Mitchell Doctrine 
in the Cold War struggle between the Executive Branch, which 
claimed expansive "national security" wiretapping powers, and 
the Judicial and Legislative Branches, which established 
"barriers" limiting the executive’s domestic intelligence 
powers in response to revelations of surveillance abuses 
during the 1960s. The Mitchell Doctrine represented the 
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Nixon Administration’s attempt to circumvent these "barriers" 
by taking advantage of escalating societal fears about social 
disorder. 

This dissertation also examines the polarization of 
American society during the 1960s, through an analysis of the 
history of the White Panther Party of Ann Arbor, Michigan, a 
radical counterculture group whose inflammatory rhetoric led 
to considerable police and FBI surveillance. A model is 
proposed for future historical analysis of the clash between 
the "Movement" and the "conservative establishment" during 
the sixties, focusing on the effects of a widening 
"perception-reality gap" at both ends of the political 
spectrum. 

This study concludes by analyzing cycles of wiretapping 


"reform" since the Keith decision. Concerns about government 


surveillance during the Watergate era resulted in the 
establishment of numerous reforms. However, the 1980s saw a 
partial dismantling of reforms, renewing the possibility of 
future domestic intelligence abuses. Recent "terrorist" 
bombings have resulted in draconian wiretapping proposals 
from both the Clinton Administration and the Republican- 
controlled 104th Congress, which, if enacted, would erode the 


citizen’s right to privacy in the interest of domestic 


security. 
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Introduction 


The country doesn’t give much of a sh_t about 
bugging....Most people around the country think 
it’s probably routine, everybody’s trying to bug 
everybody else, it’s politics. That’s my view. 
-- President Nixon te H.R. Haldeman, June 21, 
1972 (from White House tapes released June, 


1993).! 

On June 19, 1972, the United States Supreme Court handed 
down a unanimous decision in U.S. v. U.S. District Court, the 
so-called "Keith Case". Justice Lewis Powell refuted the 
Nixon Administration’s claim of an "inherent Presidential 
authority" to wiretap without judicial warrant individuals 
suspected of being "national security" threats -- the so- 
called "Mitchell Doctrine," named after Attorney General John 
N. Mitchell. The Supreme Court’s decision established the 
absolute requirement of securing judicial warrants prior to 
initiating wiretaps on U.S. citizens. It remains the 
citizen’s primary protection against the "uninvited ear" of 
government eavesdroppers.? 

June 19, 1972, however, was a poor day for Court 
publicity. The Watergate burglary, two days earlier, 
captured the public’s attention. Nevertheless, the 


constitutional issues presented in U.S. v. U.S. District 


'New Orleans Times Picayune, May 18, 1993, A-1, A-6. 
2407 U.S. 297, 92 S. Ct. 2125, 32 L. Ed. 752 (1972). 
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Court are as historically significant as any presented in 


Watergate. The case represented a powerful attempt by the 
Executive Branch to modify the Constitution’s separation of 
powers by weakening the Judiciary. It is thus surprising 
that U.S. v. U.S. District Court has received relatively 
little attention from scholars. 

Although the initiative to secure High Court sanction 
for virtually unlimited power to wiretap "domestic radicals" 
has become known as the "Mitchell Doctrine," it was very much 
a Nixon initiative. From his first days in office in January 
of 1969, President Nixon pursued policies -- public and 
private -- designed to increase the Executive’s power to 
pursue “domestic subversives": anti-war demonstrators, New 
Left activists, Black nationalists, hippies, the media, 
college professors, and others who publicly opposed Nixon’s 
policies. Elected in 1968 on a "law and order" platform, 
Nixon soon became obsessed with surveillance, in and of 
itself. 

Restrained by several Supreme Court decisions pertaining 
to wiretapping, and unhappy over Lyndon  Johnson’s 
unwillingness to utilize the Title III wiretapping provisions 
of the 1968 Omnibus Crime Control Act, the Nixon 
Administration unveiled the Mitchell Doctrine in June, 1969 
during the "Chicago Conspiracy" trial of New Left activists, 
including Jerry Rubin and Abbie Hoffman. Opposition from 


civil liberties groups forced the Administration to back down 
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3 


until late 1970, when public hysteria over radical bombings 
presented a more favorable moment for anti-crime measures. 
The decision to renew the Mitchell Doctrine also may have 
been related to the failure of the so called "Huston Plan," 
in which the Administration sought to centralize the 
surveillance capabilities of U. S. intelligence agencies 
under White House control. 

The case the Nixon Administration utilized to test the 


constitutional validity of the Mitchell Doctrine, U.S. v. 
Sinclair, Plamondon, and Forrest, involved a little-known 
Michigan radical organization, the "White Panther Party," -- 
a surprising choice for so important an initiative.? The 
group had at best twenty fully-operational "chapters" across 
the country; total active membership at its peak (1970) 
probably did not exceed 200.4 However, the group’s 
leadership included two relatively high-profile radicals: 
counterculture leader John Sinclair, who received a prison 
sentence of 9-10 years for possession of two marijuana 


cigarettes, and Lawrence Robert "Pun" Plamondon, one of the 


first white "political revolutionaries" to make the FBI’s 


3321 F. Supp. 1074 (1971). 


‘Estimate based on White Panther documents in the John 
and Leni Sinclair Papers, Michigan Historical Collections, 
Bentley Historical Library, University of Michigan, box 17, 
file 31 [hereafter JLSC/BHL]; also FBI Report, dated October 
23, 1970, entitled "RE: White Panther Party (WPP) National 
Convention September 23-25, 1970," 22-23, located in the John 
and Leni Sinclair "Red Squad Files." 
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"Ten Most Wanted" list.’ The White Panthers gained national 
notoriety for: (1) their close association with the Youth 
International Party, or "Yippies," one of the Nixon 
Administration’s least-liked New Left/counterculture groups; 
(2) their support for the Black Panthers, a principal target 
for Nixon Administration surveillance and _ counter- 
intelligence ("COINTELPRO") measures; and (3) Sinclair’s 
management of the MC-5, a rock band that gained considerable 
prominence in 1968-1969. . 

Despite the White Panthers’ notoriety, timing and chance 
explain the Administration’s decision to use U.S, v. 
Sinclair, Plamondon, and Forrest to test the Mitchell 
Doctrine. When the original federal indictments were handed 
down against Sinclair and Plamondon in October, 1969 for 
conspiring to bomb a CIA office in Ann Arbor, Michigan, 
eleven months earlier, the White Panther Party did not 
interest the FBI or the Justice Department, although the 
group had been targeted for intensive Detroit "Red Squad" and 
Michigan State Police surveillance since the mid-sixties. 
Only after U.S. District Judge Damon Keith granted the 
defense’s motion for discovery of electronic surveillance in 
October, 1970, did the Justice Department decide to make the 
case an Administration priority. Attorney General Mitchell’s 


December 14, 1970, response to Keith admitted that the 


Mark Sabljak and Martin H. Greenberg, Most Wanted: A 


History of the FBI’s Ten Most Wanted List (New York: Bonanza 


Books, 1990), 180-81. 


Reproduced with permission of the copyright owner. Further reproduction prohibited without permission. 


Reproduced with permission of the copyright owner. Further reproduction prohibited without permission. 


5 


government had inadvertently picked up several of defendant 
Plamondon’s conversations while conducting "national 
security" [warrantless] wiretaps of the Black Panther Party 
during the spring of 1969. Mitchell claimed that the 
Administration considered the wiretaps to be within the 
President’s inherent constitutional powers, and therefore 
could not be disclosed to the defense.° 

On January 25, 1971, Judge Keith issued his decision 
refuting the Administration’s position and ordering the 
government to disclose the fruits of its illegal surveillance 
to White Panther defense attorneys William Kunstler, Leonard 
Weinglass, and Hugh "Buck" Davis. Keith did not disguise his 


anger: 


The Government...argues that the President, acting 
through the Attorney General, has the inherent 
Constitutional power: (1) to authorize without 
judicial warrant electronic surveillance in 
‘national security’ cases; and (2) to determine 
unilaterally whether a given situation is a matter 
within the scope of national security. The Court 
is unable to accept this position. We are a 
country of laws and not men. 


The case became a cause celebre. The Supreme Court decided 
8-0 against the government on June 19, 1972, the lone 


abstention being newly-appointed Justice William Rehnquist, 


‘Personal papers of White Panther Attorney Hugh M. 
"Buck" Davis, Jr. (hereafter "Davis Papers"]; I am grateful 
to Mr. Davis for allowing me access to his legal files. See 


also U.S. v. U.S.D.c., E. Dist., Mich., 444 F.2nd. (1971). 
U.S. v. Sinclair, 321 F.Supp. 1074 (1971). 


6 


who, as Assistant Attorney General the previous two years, 


had assisted in drafting the government’s Keith briefs. 

The Supreme Court’s refutation of the Mitchell Doctrine 
dealt the Nixon Administration a major blow in its legal 
offensive against the New Left and selected Black 
nationalists. In nearly every pending case involving 
warrantless wiretapping, the Justice Department dismissed the 
charges rather than disclose the results of its surveillance. 
Whether Keith’s decision resulted in fewer warrantless 
wiretaps against radicals, or merely forced the FBI and other 
intelligence agencies to keep such measures secret, is 
unclear, in spite of much partisan comment. A related issue 
is whether the primary motivation behind the Mitchell 
Doctrine was to bolster law enforcement at a time of 
increasing social disorder, or to institute, at the 
discretion of the Executive, dragnet-style wiretapping of 
political opponents, which might impose a "chilling effect" 
on all dissent.$ 

The Keith decision represented a modern version of one 
of the basic constitutional struggles characterizing American 
democracy since its inception: the citizen’s right to privacy 


versus the government’s responsibility to ensure "national 


’For one view of the "chilling effect" thesis, see Frank 


J. Donner, The Age of Surveillance: The Aims and Methods of 
America’s Political Intelligence System, (New York: Vintage 


Books, 1981), 3-29. 
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7 
security," addressed in the Fourth Amendment to the 


Constitution: 
The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but’ upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be seized. 
Previous presidents, starting with Franklin Roosevelt in 
1940, had authorized "national security" wiretaps of U.S. 
citizens without court order, for political as well as 
justifiable domestic security reasons. Such U.S. 
intelligence agencies as the Federal Bureau of Investigation 
(FBI), Central Intelligence Agency (CIA), and National 
Security Agency (NSA) engaged in ever-greater surveillance of 
American citizens during the Cold War. A combination of 
secret Executive directives, Congressional disinterest, 
Supreme Court indecision, and the pervasive influence of FBI 
Director J. Edgar Hoover resulted in a substantial gap 
between wiretapping "law" and intelligence agency practice by 
the mid-sixties. Significant challenges to secret 
wiretapping surfaced in the mid-sixties, as revelations about 
FBI excesses prompted several Congressional investigations. 


In addition, an increasing number of Supreme Court decisions 


handed down by the Warren Court, particularly the Berger’ and 


Berger v. New York, 388 U.S. 41, 87 S.Ct. 1873, 18 
L.Ed.2d 1040 (1967). 
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Katz’? decisions, firmly established that Fourth Amendment 
protections against unreasonable search and seizure pertain 
to telephone conversations involving U.S. citizens. Nixon 
was correct to insist that his administration was held to 
different standards than his predecessors in the areas of 
surveillance. 

The Nixon Administration sought to go further in the 
area of warrantless surveillance than any previous President. 
The Administration’s attempt, via the Mitchell Doctrine, to 
gain authorization to wiretap any citizen it unilaterally 
deemed a "national security" threat challenged one of the 
Constitution’s most important checks upon the Executive: the 
requirement that the government secure warrants from a 
neutral third party -- the Judiciary -- in cases of Fourth 
Amendment intrusions for law enforcement purposes. This 
assault on the so-called "primacy of warrants"! was truly 
unique in the history of the United States, and represented 
an unparalleled threat to the average American’s right to 


privacy. It also threatened to restrict political dissent. 


katz v. U.S., 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2a 
576 (1967). 


‘Por an excellent history of the evolution of the 
"primacy of warrants" vis-a-vis searches and seizures under 
the Fourth Amendment, see Congressional Research Service, The 


Constitution of the United States of America, Analysis and 


Interpretation, (Washington, D.C.: U.S. Government Printing 
Office, 1973), in Senate Documents, 92nd Congress, 2nd 


Session, Document No. 42-82, 1039-1086 [hereafter "CRS"]. 
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